or because of indifference or lack of reasonable
care.  The inspector's judgment in this regard must
be based upon a thorough investigation and must be
reasonable.

In applying the above definition to the first order, No.
2338185, the Secretary's counsel stated that there was a viola-
tion of a mandatory safety standard since there is a provision
in contestant's roof-control plan which states that there must
be a posting of conspicuous marking devices.  He further noted
that a violation of the roof-control plan is a violation of a
mandatory standard, or a violation of section 75.200 because
that section requires each operator to file and follow the pro-
visions of a roof-control plan.

I have no reason to disagree with the aforesaid portion of
the Secretary's argument, but some refinement should be made in
his conclusion to the effect that any time there is a violation
of a safety standard, the violation in and of itself constitutes
ordinary negligence.  In Southern Ohio Coal Co. , 4 FMSHRC 1459
(1982) , the Commission distinguished between relying upon the
acts of a rank and file miner for the purpose of finding that a
violation occurred as opposed to relying upon the acts of a
rank and file miner for the purpose of imputing negligence to
the operator.  In other words, an operator is liable for the
occurrence of a violation without regard to fault (U. 5. Steel
Corp., 1 FMSHRC 1306 (1979)), but the negligence of a rank and
file miner should not be imputed to the operator for the purpose
of assessing penalties.

In any event, the above observations do not quite reach
the point that I must make a ruling upon because I must deter-
mine whether the facts in this proceeding show that contestant's
failure to hang the required warning devices was caused by a
lack of due diligence or because of indifference or lack of rea-
sonable care.  Contestant's representative made an argument
based upon the provisions of paragraph 12 of the roof-control
plan which reads as follows (Exh. 2, page 4) :

12.  Before the side cuts are started, the roof in
the area from which it is turned shall be sup-
ported with permanent supports according to
the approved plan.  Except where old workings
are involved, mine openings shall not be holed
through into unsupported areas.  Before a mine
opening holes through into a permanently sup-
ported entry, room, or crosscut, it shall be
examined from both sides.  The intersection so
created shall be considered unsupported and be
immediately dangered off with conspicuous
markers or signs suspended from the roof at
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